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By Barry Brotine

We are Family...but Not When
1t Comes to 'Torts!

EORGE BAILEY’'S FAMILY MAY

have made him “the richest man

in the world” but had he lived in
Ilinois and injured his daughter in a car
accident, he would still be penny-poor.

The case law annals are filled with suits
between family members over shares of
estates, custody battles, and other intra-
family business litigation. But, what about
tort actions? Can a daughter sue her father
for the injuries she suffered when he crashed
the family minivan? You bet.

While other states may still adhere to
family immunity doctrines, Illinois only rec-
ognizes a limited form of family immunity
in tort actions. This is commonly referred
to as the parental immunity doctrine, which
is a judicially created protection. It provides
limited immunity for negligence claims, but
not intentional torts. See Wallace v. Smyth,
203 11.2d 441 (2002).

Before the seminal case of Cates v. Cates,
156 IIl. 2d 76 (1993), Illinois courts wres-
tled with when family immunity should
apply. The courts relied consistently on
three major public policy considerations for
the parent-child tort immunity doctrine: (i)
the preservation of family harmony, (ii) the
discouragement of fraud and collusion; and
(iii) the preservation of parental authority
and discipline. See Cares, 156 Il1.2d at 92.
The family harmony consideration was by
far the most important consideration.

Over the years, the courts recognized
exceptions to family immunity in negli-
gence cases. These exceptions allowed a
child to sue a deceased parent, Johnson v.

Mpyers, 2 11l.App.3d 844 (1972), a child to
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that the inquiry should involve whether
the allegedly negligent conduct concerned
parental discretion in discipline, supervision
and care of the child. “Immunity should
only afford protection to conduct inher-
ent to the parent-child relationship. Such
conduct constitutes an exercise of parental
authority and supervision over the child or
an exercise of discretion in the provision of
care to the child.” Cates, 156 Ill. 2d at 104.
The Court surmised that these limited areas
of conduct require a specialized skill set
that exists only between parents and their
children and that the judicial system is ill-
equipped to determine the reasonableness
of such matters.

Under the Cares standard, parental
immunity applies to activities such as main-
taining the family home, providing medical
treatment, and supervision of the child. For
example, a child may attempt to sue a parent
for injuries resulting from slipping a freshly
mopped floor, but the immunity would bar
the action because the parent was exercising
discretion in maintaining the family home.
See Cates, 156 111. 2d at 105.

But what about the real injuries, like
the minivan accident? That was the actual
issue before the Court in Cates. The opera-
tion of a motor vehicle is not the type of
conduct that enjoys immunity. “Negligent
operation of an automobile is not conduct
inherent to the parent-child relationship;
such conduct does not represent a parent’s
decision-making in disciplining, supervi-
sion or caring for his child.” Cates, 156 111
2d at 106.
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