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Returning to the course of employment
By Noah A. Frank / Bryce Downey & Lenkov LLC

n employee’s injury is compensable
Aunder the illinois Workers’ Compensa-

tion Act, only if an accident arose out
of and in the course of employment. 820 ILCS
305/2; Ill. Bell Tel. Co. v. Indus. Comm'n, 131
iIl.2d 478, 483 (1989). On August 15, 2011,
the divided Workers’ Compensation Division
of the Appellate Court rendered a decision in
Johnson v. lll. Workers’ Compensation Comm’n,
No. 2-10-418WC, on this issue of accident.
The Appellate Court held that a frolicking
employee reentered the course of employ-
ment upon receipt of and response to his
employer’s order.

Facts

Will County Deputy Sheriff David John-
son (“Claimant”) was assigned to patrol the
northwest part of the County’s community-
oriented policing service area (‘“COPSA”). On
July 20, 2007, Claimant left his patrol, and
drove 3-miles beyond the county border into
Du Page County to obtain his mail. Claimant
violated work rules by failing to notify dis-
patch he had left his COPSA, and leaving Will
County without prior permission.

As he exited the post office after complet--

ing his personal errand, Claimant received
an assignment from the dispatcher, which
was considered a mandatory order from
the Sheriff. Claimant acknowledged the as-
signment, never notified the dispatcher that
Claimant was outside of his assigned patrol
area, and began traveling in excess of the
posted speed limit. The dispatcher testified
she would have given the assignment to a
different officer had she known Claimant
was outside his patrol area. Claimant falsely
advised a fellow officer that he was three to
five minutes away from the patrol stop when
he was actually 10 to 15 minutes away.
While still in Du Page County, 1-1/2 miles
from the county border, Claimant entered an
intersection against the traffic signal with his
emergency lights activated. Another vehicle
traveling 60 miles per hour struck Claimant
on the passenger side. Claimant sustained a
left distal radius fracture, large scalp hema-
toma, numerous abrasions, right arm lacera-
tion, bruising, an abdominal herniation, and
~ontusions of the sternum, ribs, left knee and
right ankle. Claimant requested an ambu-
lance for himself, and advised the dispatcher
of his true position. On September 11, 2007,
Claimant returned to full duty work. He was

suspended without pay for eight days for vio-
lation of work rules.

Appellate Holdings

The Commission held that Claimant failed
to prove an accident arising out of and in
the course of employment due to personal
deviation and misconduct, and denied all
benefits. The Circuit Court reversed and rein-
stated benefits, finding that Claimant’s per-
sonal deviation ended when he received and
responded to the dispatcher’s assignment.

The Appellate Court affirmed, finding that
Claimant’s injuries arose out of and in the
course of his employment. Prior to receiv-
ing the call from dispatch, Claimant was on
a purely personal deviation. However, Claim-
ant returned to the course of employment
upon receiving and acknowledging an as-
signment from dispatch. Claimant sustained
injuries from an accident that arose out of
performing an act for his employer’s benefit.

The Appellate Court rejected the em-
ployer's argument that Claimant’s violation
of work rules removed him from the sphere
of employment. Citing Saunders v. Indus.
Comm'n, 189 lll 623, 633 (2000), the Appel-
fate Court reasoned that if a worker is doing
the work he is employed to do, he is within
the sphere of employment, even though he
violated a work rule.
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Dissent

Justice Hudson joined Justice Mc-
Culiough's dissent that Claimant’s personal
deviation took him out of the course of em-
ployment for the following reasons: (1) he
did not ask permission to leave the county,
(2) he did not advise dispatch he was leav-
ing his patrol zone, (3) he did not provide an
accurate estimated time of arrival, (4) he vio-
lated work rules by not informing dispatch of
his location upon receipt of the assignment,
and (5) Claimant exceeded the speed limit to
conceal his true location.

Practical Considerations

Johnson illustrates the importance of
knowing an employee’s location prior to dis-
patching orders. A frolicking employee will
be within the course of employment upon
receipt of a dispatched order. A dispatcher
should first request a location, then deter-
mine whether the worker is in an appropriate
position to carry out an order. If so, the order
may be relayed. If the worker is on afrolic, the -
dispatcher should advise the worker that he
is outside the scope of employment and that
no orders will be relayed.

Employers who have policies regarding
personal deviations should enforce those
policies. A pattern and practice of discipline
demonstrates that policy violation is not tol-
erated, and that the employee has removed
himself from the sphere of employment. M
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